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J U D G M E N T 

 

1.) The prosecution in this case was launched by the lodging of an 

ejahar with the Officer in Charge of the Tezpur Police Station on 

25.01.2005by Mr A H Laskar (hereafter referred as informant) 

to the effect that on 25.01.2005 at around 4:30 am two persons 

named, Osman Ali andSamsul were caught red handed by one 

security guard posted at OCB Exchange building, Joymotipathar, 

Tezpur while they were involved in stealing store materials, stored 

in the Exchange compound. Further one rickshaw no TMB 1746 

were also caught with them loaded with six no’s of guard angles. 

Thereafter the said matter was informed to both Sadr Police Station 

Tezpur and Kacharigaon and the accused persons named above 

were handed over to the police along with the stolen articles and 

the rickshaw at 8:30 am on the very same day.  

 

2.) The police upon receipt of the ejahar registered Tezpur Police 

Station case no: 67/2005 under section 379 of the Indian Penal 

Code (IPC) and started investigation in the case. Upon completion 

of the investigation, the police submitted chargesheet against the 

accused persons namely;Md Osman Ali, Md Samsul Ali @ 

Samsuddin, Shri Uttam Das, Shri Santosh Das and Md Karim Ali 

under section 379 IPC. 

 

 

3.) It would be pertinent to mention herein that the accused persons 

Md Osman Ali, Shri Santosh Das and Md Samsul Ali @ Samsuddin 

could not be found and had absconded as such the case was filed 

against them. 

 

4.) The remaining accused persons, Uttam Das (hereafter referred 

as accused no 1) and Karim Ali (hereafter referred as accused 

no 2) was called upon to enter trial and accordingly the said 

accused appeared and the copies of the relevant documents were 

furnished to him. The formal charge under section 379 r/w 34 IPC 

was framed against the accused persons and the same was read 

over and explained to them, to which they pleaded not guilty and 

claimed to be tried. 
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5.) The prosecution in support of its case examined as many as four 

witnesses and exhibited six documents; whereas the defence 

declined to adduce evidence. 

 

6.) Since there were no incriminating materials against the accused 

persons there examination under Section 313 CrPC is dispensed 

with.  

 

7.) Upon the case set up by the prosecution I have framed the 

following point for determination in this case in order to arrive at a 

definite finding as regards the matter in dispute- 

 

 

(i.) Whether the accused person no 1 and accused no 

2 had on 25.01.2005 at about 4:30 am committed 

the theft of the store materials kept in the store of 

the OCB Exchange building, Joymotipathar by 

dishonestly removing the same without consent in 

furtherance of your common intention and 

thereby committed offence under section 379  

r/w 34 IPC? 

 

8.)  I have heard the learned Asstt P.P and the learned counsels on 

behalf of the aforesaid accused. The learned counsel for the 

accused had prayed to acquit the accused persons as there are no 

materials against him. 

 

DISCUSSION, DECISION AND REASONS FOR 

THE DECISION: 

 

9.)  Now let me discuss the materials on record and try to arrive at a 

definite finding as regards the point for determination. 

 

10.) The prosecution has examined as many as four witnesses in 

support of its case including the investigating officer. 
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11.) PW 1, Akhter Hussain Laskar, deposed in his evidence that 

the alleged incident took on 25.01.2005 at around 4:30 am when 

he was at his home. Thereafter his security guard named Dipak 

informed him that the accused persons namely, Osman Ali and 

Samsul had committed theft of six angle guards which were kept in 

the store house in the compound of the OCB, Joymati pathar and 

they were caught red handed while they were loading the stolen 

goods in a rickshaw. After getting news of the aforesaid incident he 

went to the police station to lodge a case and at around 8:30 am he 

handed to the police the things and the persons. He proved Exhibit 

1 as the first information report given by him. In his cross 

examination he had stated that the accused facing the trial in the 

Court are not Samsul and Osman. He has admitted that he has 

lodge the Exhibit 1 as per the version of his security guard.  

 

12.) PW 2, Shri Aurobindo Haloi,had deposed that around nine 

years back while he was doing night duty at the BSNL Exchange 

Office, Joymoti Pothar as a Security Guard two thieves entered in 

the store room and the said thieves were caught and handed over 

to the informant who was the SDO of the office at that time. 

Further the two thieves came to commit theft of iron. However he 

stated that since the alleged incident took place around nine years 

back he do not remember the name of the accused persons 

apprehended then. In his cross examination, PW 2 stated that the 

police had interrogated him in connection with this case and he has 

stated the names of Osman Ali and Samsul Ali who had committed 

theft of the iron. However he has stated that he has not seen the 

said accused Osman Ali and Samsul Ali in the Court.  

 

 

13.) PW 3, Shri Dipak Dey,had stated in his evidence that around 

nine years back at around 8:30 am, the alleged theft took place in 

the BSNL Office, Joymati Pathar while he was doing night duty. On 

the day of incident the two thieves came in a rickshaw and stole 

iron buckets. Thereafter he caught the said thieves red handed 

along with the stolen goods and then handed them to their SDO Sir. 

He also stated that the names of the said two thieves were Osman 

Ali and Samsul Ali whom, if he sees can identify them. In his cross 
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examination he had stated that he had not seen the said accused 

Samsul Ali and Osman Ali in the Court.  

 

14.) PW 4, Shri Sishsi Bhatta, who is the investigating officer of 

this case,had deposed that on 25.1.2005 the informant who was 

the Sub- divisional Engineer lodged Exhibit 1 in the police station 

wherein it was stated that two thieves were caught red handed 

while they were committing theft in their office. He further stated 

after ASI Afasuddin Ahmed conducted the preliminary investigation 

of this case, the case diary was handed over to him and he then 

filed the charge sheet of this case. PW 4 further stated that charge 

sheet was filed against the accused persons arrested in this case 

namely, - (1.) Osman Ali, (2.) Samsul Ali, (3.) Uttam Das, (4.) 

Santosh Das and (5.) Karim Ali under Section 379 IPC. He proved 

Exhibit 2 as the forwarding report submitted while forwarding the 

accused persons given by ASI Afasuddin which he knows. He 

further stated that his predecessor investigating officer had taken 

the statements of the witnesses and visited the place of occurrence. 

PW 4 further stated that the predecessor investigating officer had 

also seized the stolen goods and PW 4 identified and proved Exhibit 

3 as the seizure list. He identified and proved Exhibit 4 as the 

sketch map. PW 4 further proved Exhibit 5 as the charge sheet and 

Exhibit 6 as the GD Entry of the case. In his cross examination PW 

4 had stated that the names of accused no 1 and accused no 2 are 

not mentioned in Exhibit 1 wherein the names of Samsul Ali and 

Osman Ali were stated for catching them red handed while stealing. 

Further he stated that in Exhibit 6 also the names of Samsul Ali and 

Osman Ali are there since they were caught red handed while 

committing theft but the names of accused no 1 and accused no 2 

are not there. Moreover PW 4 had stated that in Exhibit 3 the 

names of Osman Ali and Samsul Ali are there while the stolen 

goods were seized from them but the names of accused no 1 and 

accused no 2 are nowhere mentioned there. Further PW 4 had 

stated that they have not produced and got the Exhibit 3 endorsed 

from the Judicial Magistrate. Further he had denied the fact that he 

has wrongly filed the Exhibit 5 without going through the case dairy 

properly.  
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15.) Now let me discuss the evidence of the PW 2 and PW 3 who are 

allegedly the persons who have apprehended the thieves along with 

the stolen goods. However the above witnesses have only stated 

the names of the accused person Osman Ali and Samsul Ali the 

absconded accused of the case, who were caught red handed by 

them. None of the above witnesses have stated the names of 

accused no 1 and accused no 2 in their evidences to be somewhere 

connected with this case.Further the evidence of PW 1 holds no 

weigh to prove the guilt of the accused no 1 and accused no 2 since 

he have deposed on the basis of what he have heard from his 

Security Guard Dipak i.e., PW 3 who have nowhere stated the 

names of accused no 1 and accused no 2 in this case. And PW 1 

have only handed the accused Osman Ali and Samsul Ali to the 

police. Moreover PW 4 , who is the investigating officer in this case, 

have also not stated as to how and why the accused person no 1 

and accused no 2 were apprehended in connection with this case.  

 

 

16.) In view of the above, it is seen that there is no material on 

record, either direct or circumstantial to remotely suggest that the 

accused no 1 and accused no 2 had committed the offence of theft 

of the rods from the aforesaid place at the relevant point of time.  

 

17.) In view of the above discussion it is held that the prosecution 

has failed to prove the charge of theft against the accused no 1 and 

accused no 2. 

 

 

18.) It is held that the prosecution has failed to prove that the 

accused no 1 and accused no 2 have committed the offence of 

theft. 

 

19.) DECISION: The prosecution has failed to prove that the 

accused persons named Uttam Das and Karim Ali have committed 

the offence of theft as such the point for determination is answered 

in the negative, in favour of the accused persons named above. 
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ORDER 

 

20.) In view of the discussions made above and the decision reached 

in the foregoing point for determination it is held that the 

prosecution has failed to prove the charge against the accused 

persons namely Uttam Das and Karim Ali; as such the accused 

person Uttam Das and Karim Ali are acquitted of the charge under 

section 379 r/w 34 IPC and they are set at liberty. The bail bond of 

the accused persons Uttam Das and Karim Ali and their sureties 

shall remain in force for six months from today. 

 

21.) The case is disposed of on contest without cost. 

 

 

Given under my hand and the seal of this court on this the 

9th day of January, 2015. 

 

 

 

 

(Ms Meenakshi Sarmah) 

Judicial Magistrate First Class 

Tezpur 
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APPENDIX 

 

PROSECUTION EXHIBITS: 

        1) EXHIBIT 1: EJAHAR 

2) EXHIBIT 2: FORWARDING REPORT  

3) EXHIBIT 3: SEIZURE LIST 

4) EXHIBIT 4: SKETCH MAP 

5) EXHIBIT 5: CHARGESHEET 

6) EXHIBIT 6: GD ENTRY 

DEFENCE EXHIBITS 

NONE 

COURT EXHIBITS 

NONE 

 

PROSECUTION WITNESSES 

1.) AKTER HUSSAIN LASKAR 

2.) SHRI AUROBINDO HALOI 

3.) SHRI DIPAK DEY 

4.) SHRI SISHIR BHATTA 

DEFENCE WITNESS 

NONE 

COURT WITNESS 

NONE 

 

(Ms Meenakshi Sarmah) 

Judicial Magistrate First Class 

Tezpur 


